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[13] The North Dakota implied consent advisory is misleading because it
fails to inform that if the test is refused then none shall be given.

[14] The Department argues that it is implied in the advisory that the test
requested can be refused. What the Department fails to acknowledge however is
that the limited right to refuse includes that in the event of a refusal no test shall be
given. N.D.C.C. 8 39-20-04, Subsection 1(“If a person refuses to submit to testing
under section 39-20-01 or 39-20-14, none may be given . . ..”). The advisory
therefore is misleading because it fails to inform that no test shall be given. By
not informing that no test shall be given the advisory leaves open that law
enforcement could compel a test by force in the event of a refusal when the law
actually would not allow that to happen.

[15] Because the advisory was misleading this is an additional factor to consider
to determine if Mr. Schmidt’s submission to the test was

voluntary. Compare State v. Abrahamson, 328 N.W.2d 213, 216 (N.D.

1982)(“This misleading statement by the officer is one factor to be considered in

determining the voluntariness of Abrahamson’s consent.”); see generally McCoy

v. N. Dakota Dep’t of Transp., 2014 ND 119, 1 12, 848 N.W.2d 659, 664, reh’g

denied (July 17, 2014)(*A person may not be tested against his will and retains the
opportunity and choice to refuse a chemical test under N.D.C.C. § 39-20-

04. See Grosgebauer v. N.D. Dep’t of Transp., 2008 ND 75, {1 8, 11, 747 N.W.2d

510.”).

[16] The Administrative Hearing Officer erred in the conclusions of law
because North Dakota’s test refusal laws illegally coerce a suspect to submit



to a warrantless search, violate the constitutional prohibition against
unreasonable searches and seizures, are unconstitutional for denying
substantive due process are unconstitutional for penalizing the exercise of a
constitutional right and violate the doctrine of unconstitutional conditions.

[171 “The power to create presumptions is not a means of escape from

constitutional restrictions.” Bailey v. State of Alabama, 219 U.S. 219, 239 (1911).

It would be unconstitutional for the legislature to pass a law that directed law
enforcement to bypass the warrant requirement and force a driver to submit to a
chemical test. See N.D. Const. Art. I, Section 20. To avoid that obvious dilemma
the legislature crafted North Dakota’s implied consent laws to create a
presumption of consent. In addition to the presumption known as “implied
consent” the legislature also provided for civil and criminal penalties for an
alleged driver’s failure to provide consent. See N.D.C.C. § 39-20 and 8 39-08.
North Dakota’s implied consent and refusal laws create the type of presumption

forbidden by the United States Supreme Court in Bailey. But see Olson v. Leuvi,

2015 ND 250, 870 N.W.2d 222.

[18] On November 25, 2015 the Supreme Court of the State of Hawai’i released
its opinion in State v. Won, 136 Haw. 292, 318, 361 P.3d 1195, 1221 (2015), as
corrected (Dec. 9, 2015) (Nakayama dissenting)(“The Majority holds that the
criminal sanctions for refusing to submit to a breath or blood alcohol test provided
by Hawai’i Revised Statutes (HRS) 8§ 291E-68 (Supp. 2012) are inherently
coercive, thus rendering Defendant Yong Shik Won’s (Won) otherwise voluntary

consent invalid.”). On February 26, 2016 the Supreme Court of the State of



Kansas released its opinion in State v. Ryce, No. 111,698, 2016 WL 756686 (Kan.
Feb. 26, 2016) (Holding that (1) despite implied consent laws, a breath, blood, or
urine test remains a search under the Fourth Amendment; (2) under the Fourth
Amendment, a consent implied through the implied consent law can be
withdrawn; and (3) statute criminalizing a driver’s refusal to submit to an
unconstitutional search was not narrowly tailored to compelling State interests,

and thus violated due process.). Previously the North Dakota Supreme Court has

followed the Minnesota decision in State v. Brooks, 838 N.W.2d 563 (Minn.
2013) regarding the issue of consent. Brooks takes the opposite stance from Won
and Ryce and advances the concept that standing alone being informed of the
consequences of refusal does not amount to coercion even if those consequences
include a loss of driving privileges and being charged with a crime. Of the two

positions it appears that the opinions in Won and Ryce are in accord with United

States Supreme Court precedent on the issue of coerced consent. See New Jersey

v. Portash, 440 U.S. 450, 459, 99 S. Ct. 1292, 1297, 59 L. Ed. 2d 501 (1979)
(“Testimony given in response to a grant of legislative immunity is the essence of
coerced testimony. In such cases there is no question whether physical or
psychological pressures overrode the defendant’s will; the witness is told to talk or
face the government’s coercive sanctions, notably, a conviction for contempt. The
information given in response to a grant of immunity may well be more reliable
than information beaten from a helpless defendant, but it is no less compelled.”).

North Dakota should abandon it reliance on Brooks and follow the holdings



in Won and Ryce because they are in accord with United States Supreme Court

precedent on the issue of coerced consent. Compare State v. Hayes, 2012 ND 9,

139, 809 N.W.2d 309 (“Hayes had two choices when confronted by the officers
asking whether they could search her residence: consent to a warrantless search or
violate her release conditions and be subject to an arrest warrant for failing to
comply with the district court’s order. Consent based upon duress or coercion is
not voluntary. Id. Under the circumstances, Hayes did not provide voluntary
consent to search 210 Adams Street.”).
[19] Accordingly based on the foregoing arguments and law Mr. Schmidt
respectfully requests that the Department’s decision be reversed.
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